
STATE OF NBW YORK

STATE TAX COMMISSION

fn the Matter of thE-Fetition
o f

B r i g a r ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision
of a DeLerminat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax law for
the  Years  1977 & 1978.

That deponent further savs
herein and that the addre"" r . t
o f  the  pe t i t ioner .

Sworn to before me this
27Lh day  o f  Apr i l ,  1983.

AT'FIDAVIT OF MAITING

that the said addressee is the pet. i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Financel over 18 y""r"  of  age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Brigar,  Inc.,  the pet i t ioner in the within proceeding, bV
enclosing a true copy thereof in a securely sealed postpaid *r" ip"r  addressed
as fo l lows:

Br igar ,  fnc .
25 Sand Creek Rd.
Albany, NY I2ZA5

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a(post of f ice or off ic ial  depository) unaei the* exclusive care and custody of
the united states Postal  service within the state of New york.

AUTHORIZED ?O ADI,IINISTEN
OATHS PIJRSUANT T0 TrX L,AW
sncfroN 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

B r i g a r ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 94 of the Tax Law for
the Years 7977 & 7978.

MFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Mary Anne Tommaney the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mary Anne Tommaney
DiFabio, Tommaney & legnard
4 Automation lane, Computer Park
Albany, NY 12205

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united states Postal  Service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set fort .h on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  Apr i l ,  1983.

AUTHORIZED TO ADMINISfER
OATHS PT'RSUANT TO TAX I.AW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

A p r i l  2 7 ,  1 9 8 3

Br iga r ,  I nc .
25 Sand Creek Rd.
Albany, NY 12205

Gentlemen:

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract. ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 months frorn the
date of this not. ice.

fnquir ies concerning the computaLion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed Lo :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone l i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s RepresentaLive
Mary Anne Tommaney
DiFabio, Tommaney & legnard
4 AuLomation Lane, Computer Park
Albany, NY 12205
Taxing Bureau' s Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BRTGAR, INC.

for Redeterninat ion of a Def ic iency or for
Refund of Franchise Tax on Busj.ness Corporat ions
under Art . ic le 9-A of the Tax Law for the Years
7977 and 1978.

DECISION

Pet i t ioner ,  Br igar ,  Inc . r  25  Sand Creek  Road,  A lbany ,  New York  lZ2O5,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of f ranchise

tax on business corporat ions under Art ic le 9-A of the Tax law for the years

1977 and 1978 (F i le  No.  30577) .

A formal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the off ices of the State Tax Commission, State Off ice Campus, Albany, New York,

on  August  11 ,  1982 a t  1 :15  P.M.  Pet i t . ioner  appeared by  D iFab io ,  Tommaney and

Legnard ,  P .c .  (Mary  Anne Tommaney,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Pau l  B .  coburn ,  Esg.  (Bar ry  M.  Bres le r ,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioner is ent i . t led to investment tax credits claimed upon i ts

acquisi t ion of label l ing and addressing machines, a ty ing machine and mai l- insert ing

mach ines .

FINDINGS OF FACT

1. On i ts corporat ion franchise tax reports for the years 7977 and L978,

pet i t ioner,  Br igar l  Inc.,  c laimed investment tax credits on the equipment and

in the amounts shown below.



(a) corporat ion franchise tax

PROPERTY

Lo Head
525 B Base
Inserter and Attachment

-2 -

report for 1977

CREDIT CIAI}MD

$  332 .18
309 .83
46 r .24

FT,  103.25-

Pendadoors  $  22 .48
Chesh i re  Head 212.51
Six -s ta t ion  Inser te r  406.00
Tying machine 33.79
Cheshire Base 168.42

$843.20

(b) corporat ion franchise tax report  for 1978

PROPERTY CREDIT CIAII"MD

2. On July 11, 1980, the Audit  Divis ion issued to pet i t ioner two not ices

of def ic iency, assert ing addit ional f ranchise tax due under Art ic le 9-A of the

Tax Law fo r  1977 and 1978 in  the  respec t ive  amounts  o f  $843.20  and $1 ,103.25 ,

plus interest thereon. The Audit  Divis ion disal lowed the investment tax

credits on the ground that the property on which the credits were claimed was

not used in the manufacture of inventor iable goods.

3 .  Pet i t ioner 's  bus iness  ac t iv i t y  i s  the  prepara t ion  o f  ca ta logs ,  magaz ines ,

newspapers and other publ icat ions for deposit  in the United States mai l .

Pet i t ioner 's cl ienLs are pr inters and publ ishers who furnish i t  with the

printed matter and vr i th mai l ing labels.  In approximately 10 percent of cases,

Br igar ,  fnc .  i t se l f  p r in ts  the  mai l ing  labe ls ,  f rom magnet ic  tape or  scan cards

suppl ied by the cl ient,  v ia computer l ine pr inter.  Pet i t ioner cuts and aff ixes

the mai l ing labels Lo the publ icat ions and then sorts,  stacks and t ies the

publ icat ions in such a manner as to obtain postage rate discounts for i ts

c l ien ts .  Br igar ,  Inc .  a lso  per fo rms fo ld ing  and nes t ing  fo r  c l ien ts .
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The Cheshire base (525 E) and Cheshire head are used together in

operat ion.  Four to f ive Br igar ,  fnc.  employees feed publ icat ions in to th is

label l ing and addressing machine.  Ver t ica l  and rotary b lades in  the head cut

the prepr inted labels in to indiv idual  one- inch by four- inch mai l ing labels.

The machine appl ies g lue to the labels and af f ixes the labels to the publ icat ions.

The publ icat ions are t ransported by conveyor,  then sor ted and assembled

in to  bund les  by  pe t i t i one r ' s  emp loyees ,  acco rd ing  to  ca r r i e r  r ou te ,  z i p  code ,

c i t y ,  sec t i ona l  cen te r  f ac i l i t y  o r  o the r  Pos t .  O f f i ce  des igna t i on .  These

employees have to be sk i l led s ince they must  be able,  at  a g lance,  to  reco gni -ze

the breaks in  the sor t ing operat ion.

The tying machine assists in the bundl ing of publ icat ions. The bundles

are then placed into mai l ing bags with tags displaying the dest inat j .on.

5. The inserter gathers and nests one to six inserts,  places them in an

envelope, seals the envelope and aff ixes postage via a meter.  This pr inted

mat te r  i s  a lso  sor ted ,  t ied  and sacked,  as  above-descr ibed.

6 .  The min imum bas ic  pos tage ra te  per  p iece  is  10 .9  cents .  Pet i t ioner ts

sort ing, bundl ing and sacking enables the pr inter or publ isher to obtain the

f ive-d ig i t  pos tage ra te  (9 .3  cents  per  p iece)  o r  the  car r ie r  rou te  ra ie  (7 .9

c e n t s  p e r  p i e c e ) .

7. The pr inter or publ isher retains t i t le Lo the publ icat ions unLi l  they

are  de l i vered  by  pe t i t ioner  to  the  Pos t .  Of f i ce .  On occas ion ,  pe t i t ioner  s to res

mai l ing bags containing sorted bundles of pr inted mater ial  for i ts customers

for up to a month's t ime, depending upon the appropriate mai l- ing date.

8 .  Pet i t . ioner fs  opera t ions  produce some waste :  t rade prac t ice  a l lows

Brigar,  fnc. one-half  percent of pr int  run as spoi lage.
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9.  Pet i t ioner maintains that the funct ion i t  performs for pr inters and

publ ishers is an integral  part  of  the pr int ing trade and that this funct ion is

the end step in the manufacture of printed materiar for consumers.

coNctusloNs or LAId

A. That subdivis ion 12 of sect ion 210 of the Tax Law makes avai lable to

the corporate taxpayer an investnent tax credit with respect to tangible

personal property and other tangible property, including buildings and structural

components of bui ldings, which are depreciable pursuant to sect ion L67 of the

rnternal Revenue code, have a useful  l i fe of four years or longer,  are

acquired by purchase as def ined in sect ion 179(d) of the Code, have a si tus in

New York and are principally used by the taxpayer in the production of goods by

(+nt.qr al ia) manufactur ing, processing or assembling. Paragraph (b) of said

subdivis ion def ines manufactur ing, for purposes of the credit ,  as "the process

of working raw mater ials into wares sui table for use or which gives new shapes,

new guality or new combinations to matter which already has gone through some

art i f ic ial  process by the use of machinery, tools,  appl iances and other simi lar

equipment. tt

The objectives of the credit were set forth in a Memorandun filed by

the Department of Taxat ion and Finance and include the fol lowing: ' f . . .  [ to]

encourage the nodernieat ion of ant iguated product ion faci l i t ies and f toJ make

New York a more attractive location for manufacturers by giving a tax credit

for new investments in product ion faci l i t ies.t t  McKinney's 1969 Session ,Lar,rs of

New York 2503.

B. That pet i t ionerrs label l ing and addressing machines, ty ing machine and

inserters are noL used in the product ion of goods and therefore do not qual i fy

for the credit .  Pet i t ioner receives publ icat ions from i ts custoners (which



- : )  -

publ icat ions are the property of i ts cur; tomers unt i l  deposit  with the Post

Off ice) and performs services upon the publ icat ions which enable them to be

mai led at reduced postage rat.es; but pe' i i t ioner i tsel f  does not produce any

goods via the equipment in quest ion.

C. That the pet i t ion of Br igar,  f : rc.  is hereby denied, and the not ices of

de f ic iency  issued on  Ju ly  11 ,  1980 are  sus ta ined in  fu l l .

DATED: Albany, New York TSTATE TAX COMMISSION

APR 2'I 
'I$83

.<edA;A.,A^\q4
PRESIDENT


